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RECORDING OF JURY DELIBERATIONS 





During the past 4 years, the University of Chicago has been engaged 
in a study of the American jury system. | 

As a phase of that study its representatives, armed with micro- 
phones, invaded the sanctity of j rooms in a United States Federal 
court. The subcommittee was told the objective in recording the un- 

arded remarks of jury members was to supplement studies of how 
jurymen think, how adequate is their understanding of trial procedure 
and how well they interpret the court’s instructions on the law. 

The judge was informed of the operation; in fact, the tape recorder 
was established in a closet in his chambers. The attorneys involved 
also were aware of the plan. The jurymen were not. 

Some material thus recorded was played later as a feature of the 
program of the Tenth Judicial Conference at Estes Park, Colo., in 
July 1955. Principals in the jury “bugging” experiment were called 
before the Senate Internal Security Subcommittee and asked for the 
facts of the matter. _ 

In opening the hearing, Chairman Eastland said: 

The purpose of getting the facts of this matter on record is to permit assessment 
of the impact of this activity upon the integrity of the jury system, as a basis for 
decision respecting what legislation may be necessary to protect the jury system. 
The Congress has an obligation in this regard, for the Con has the duty of 
making all laws necessary and proper for carrying into full effect the provisions of 
the Constitution, and the seventh amendment of the Constitution specifically 
requires preservation of trial by jury, which necessarily must mean the kind of 
trial by os which was in force under the common law at the time that amendment 
was written (p. 1).! 


Senator Jenner added: 


The most important aspect of this situation, it seems to me, is the effect upon 
the deliberations of future juries, growing out of the publicity which has been 
given to this case, and the knowledge, now widespread, that it is apparently 
possible, without violation of law, to hide a microphone in a jury room and record 
the deliberations of the jury. 

This knowledge, it seems to me, must color the thinking of all juries, from now 
on until appropriate action has been taken to insure that this eavesdropping on 
juries will not recur in any single instance (p. 2). 

The project was 1 of 3 parts of a program financed originally by a 
grant of $400,000 from the Ford Foundation. An additional grant of 
$1 million has been approved by the foundation for its continuation. 
Dr. Edward H, Levi, dean of the University of Chicago School of Law, 
who is titular head of the project, informed the subcommittee that, 
though the Ford Foundation grant covers 3 projects for studies in 
law and the social sciences, the research on juries consumed more 
than $200,000 of the $400,000 originally provided. 

He described the purpose of the jury study as follows: 


It was hoped to learn how juries operate, to what extent they understand the 
instructions of the judges, to what extent they are able to handle diffieult problems 


1 Page references are to hearings by the subcommittee on October 12 and 13, 1955. 
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of evidence, to what extent it might be possible to speed up the jury system, so 
as to avoid the clogging of the courts in the urban centers and, at the same time, 
to preserve the jury system (p. 5). 
* * . * * * * 

Mr. Sourwing. Could you state succinctly, for the record, Dean, what you 
hope to prove by this project? 
- Mr. Levi. We hope to prove, and I believe we will be able to prove, that the 
jury is an efficient method of deciding cases, despite the clogging of the dockets, 
that it can be strengthened and preserved, and that the doubts that have arisen 
about the jury system in various parts of this country and of the world—as for 
example in England, where the jury system has been much limited—are not 
well established (p. 8). 


During the first 3 years of study, the investigations were limited to 
replies from questionnaires addressed to trial judges, to attorneys, 
to the public (including former jurors and litigants) and to attorneys. 

As an additional source of information, the project staff prepared 
recordings of various types of moot cases, recruited private citizens 
to sit. as assumed jurors, listen to the recordings and render assumed 
verdicts. The pseudojurors then were interviewed respecting their 
treatment of the problems presented throughout the moot proceedings. 

In May 1953, Bernard Meltzer, a member of the law school faculty 
who was then head of the project, prepared a statement of the group’s 
work. This, Dr. Levi said, was circulated “rather widely” among 
members of the bar and brought suggestions for the recording of 
actual jury deliberations (p. 7). 


The CuarkMANn. Now, whose idea was this? 

Mr. Levi. That is, for the recording of the transcriptions? 

The CuarrMan. Yes. 

Mr. Levi. The idea was first suggested to us, so far as Wichita, Kans., is 
concerned, first by Mr. Eugene Stanley of the Wichita, Kans., bar. 

The CHarRMAN. Now the genesis of the idea was this lawyer in Wichita; is 
that what you say? 

Mr. Levi. That is what I am saying, sir, and Mr. Paul Kitch. 

The CuarrMan. Yes. Now they suggested it to you? 

Mr. Levi. Not to me, personally, Senator, but to the project. * * * The 
letter from Mr. Kitch went to Mr. Bernard Meltzer, who at that time was head 
of the jury project. 

The CHarrRMAN. Yes, sir; and then they took it up with you? 

Mr. Levit. They discussed it with me and they wrote back to Mr. Kitch and 
said that, as I recall, they doubted whether the judges would give their consent 
to the recording of actual jury deliberations. 

The CuarrMan. That is right. They took it up with you. You had never 
heard of it before, but when they took it up with you, you approved it; is that 
correct! 

Mr. Levi. What I approved is what we did. We said to Mr. Kitch that he was 
authorized to make preliminary negotiations with the judges, to see if they would 
give consent or be interested in such an activity, and then we would see what we 
ought to do about it (p. 8). 


And Mr. Kitch accepted the challenge: 


The idea was that I was going to prove to them it could be done (p. 165). 
” * ° » * > . 


Mr. Sourwine. Well now, you saw several judges about this project, in your 
effort to secure permission; did you not? 

Mr. Krreu.: Yes; I did. 

Mr. Sourwine. Now, what judges did you see? 

Mr. Krrcu.. May I make this one statement and then I will give you the answer? 
I mean, I am not trying to avoid the question at all—by answering the question 
as to whom I saw, I don’t want to create the impression that I am in any way 
authorized to speak on their behalf as to consent or anything of that kind. 
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It will have to come from them, but I don’t think there would be any reason to 
withhold the reaction of Judge Murrah of the circuit court. He differed from any 
of the other judges I talked to, in that he took the ball and ran with it and I did 
talk to him and he was quite enthusiastic about it and he has been one of the prime 
backers of the movement, and I can tell you more about it-——— 

The CHarrMaN. Just answer the question as to what judges you talked to. 
That was the question; now, answer the question, 

Mr. Krren. * * * I talked to Judge Savage—that is before permission was 
finally given—Judge Savage, at Tulsa, was interviewed concerning it. 

Judge Huxman was talked to—— 

Mr. Sourwine. What circuit? 

Mr. Kircu. All of these judges—Judge Murrah is a circuit judge and he lives in 
Oklahoma City; Judge Savage is from Tulsa; Judge Huxman resides in Kansas, 
and I have talked to Judge Bratton, I am sure, about the same thing. 

Mr. Sourwine. Judge who? 

Mr. Kitcu. Judge Bratton, who will succeed Judge Phillips * to be a judge on 
the circuit. I discussed it with Judge Pickett. me of these have been in 
groups and some individually. 1 mean, it has not—I wouldn't say that I dis- 
cussed it with Judge Mellott before the project started, but sometime along the 
line. Now, after the project started I discussed it with numerous jadges. 

What I have given here is the background, the people whose collective thinking 
we got about it. 

r. SourwineE. Well, those are the judges you discussed this matter with 
during your efforts to secure permission; that is, permission to record these pro- 
ceedings of the jury, and those are all that you can recall? 

Mr. Kircu. fully as I can recall at this minute, I think that is the group 
(pp. 165-167). 

* * * * * . * 


Mr. Sourwine. Yes. Did all of these judges that you mentioned with whom 
you discussed the project in the course of seeking approval actually give approval 
to the erckenst 

Mr. Kircxu. Not formal approval. 

Mr. Sourwine. Did they say they were in sympathy with it? 

Mr. Kireu. Yes. 

Mr. Sourwine. Did they object to it? 

Mr. Kitcu. Not at all; they raised—but they, let me point out, in the process 
of 2 or 3 different conversations, they would raise points or criticisms that we 
would talk about. 

For instance, Judge Phillips was critical of not telling the juries, at first, for the 
reason that he thought that we would get much further and move much faster if 
we would start in on the way he thought it should be conducted and get—build 
up our experience with it and then be in a position to take the next step, having 
gained the experience from the preliminary steps, and I thought it was a very 
constructive suggestion at the time (pp. 167-168). 

* * * » * * * 


Mr. Sourwine. Now, I want to know the names of any and all judges of whom 
you sought permission to record jury deliberations. 
Mr. Kitcu. I have obtained the permission of Judge Hill,’ Judge Phillips, Roy 
Savage, * * * and Judge Chandler at Oklahoma City. 
Now, I thought I had the pick of about three places to go when I went back to 
Wichita; we were going to do it here and move around (p. 168). 
* * os * . * * 


Mr. Sourwine. Did you ask any judge for approval of doing this in his circuit 
or in his district, who refused to grant it? 

Mr. Krreu. No. 

Mr. SourwiNne. Now, you said earlier that there was one exception, that there 
is one judge who did not eventually come around to approval. ho is that? 

_ Kitcu. That is, approving the program, not the personal working toward 
it 

Mr. Sourwine. Yes. 

Mr. Kircn. And that is Judge Parker, the senior judge, I believe, in the fourth 
circuit. He was opposed to it from the first, and I am sure he is still opposed to 
it, didn’t believe in it (p. 168). 


3 Judge Orie L. Phillips, chief judge, court of appeals, 10th circuit. 
8 Judge Delmas C. Hill, in whose court, in Wichita, the recording was made, 
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ADVISING THE JURORS 


Though Mr. Kitch assured the subcommittee that “the nucleus of 
the bar in Wichita has been solidly behind this” (p. 153) and that 
“T think I can speak for the great majority of the trial lawyers in the 
10th circuit, that we want this carried on” (p. 154) he was obviously 
uncertain whether they would fully cooperate. 

In a memorandum to Judge Hill, commenting on the proposal of 
Judge Phillips that the jurors be advised that their deliberations would 
be recorded, Mr. Kitch said: 


* * * a very realistic problem is presented and that is that few lawyers would 
express their consent to the making of such a transcription if the jury was to 
know that the same was being made. 

As long as the jury does not know a transcription is being made, then there is 
no possible basis for belief that the jury’s deliberations will be affected by the mak- 
ing of a transcription. 

If the jury is advised that a transcription is to be made of its deliberations many 
lawyers will feel that the jurors may not carry on their deliberations in the same 
manner as they would in the absence of such a transcription. Consequently any 
lawyer who felt he had a particularly weak case would be extremely reluctant to 
consent to the procedure. If the jury does not know the recording is being made 
we do not anticipate any difficulty in obtaining the consent of counsel in each case 
to the making of the transcription (pp. 179, 180). 


In his letter to Chairman Eastland, Judge Phillips expanded on his 
reasons for making this proposal. 


The reasons I took and adhered to the position that the jurors involved should 
be advised in advance that the recording was to be made were twofold: 

(1) I felt that if the recordings were made, especially on the scale originally 

lanned, but not carried out, the fact that recordings were being made would 
inevitably become known to the — but that the limitations and safeguards to 
be observed would in all probability not be fully known or understood by the 
general public. 

As a result, future jurors might enter the jury room to deliberate on their verdict 
conscious of the fact that a recording might be made of the deliberations, but 
without any real understanding of the limited purpose for which the recordin 
would be used and the abridgements that would be made thereof; and that suc 
fact might inhibit full and frank discussion in the jury room. 

On the other hand, if such jurors knew that such recordings were only made 
when that fact was made known to the jurors in advance of the making, they 
would not fear that such a recording might be made of their deliberations, and 
they would not thus be inhibited. 

(2) The second reason is based on what I conceive to be fair and decent. 

While a recording of the jury’s deliberations in a particular case, wholly un- 
known to the jurors, would not affect their deliberations or their verdict in that 
particular case, it seems to me that when jurors enter the jury room to deliberate 
on their verdict, rightfully believing that their deliberations and discussions will 
be effectively closed to anv outside ears, that it would be grossly unfair to permit 
a recording to be made of their deliberations, even if made for what is believed 
to be for a worthy and useful purpose (p. 191). 


In a joint statement sent the subcommittee after the hearing, over 
the signatures of Judges Phillips and Hill and Dean Levi, the retreat 
of Judge Phillips from this position is explained as follows: 

Early in February 1954, Mr. Kitch discussed with Judge Phillips the waiver of 
the condition that the jury be informed. Judge Phillips stated that he still was of 
the opinion the jurors should be informed, but that he might not object if the 
po ere were restricted to a limited number of cases. Thereafter, Mr. Kitch 
informed Judge Hill of this conversation had with Judge Phillips. On February 
12, 1954, while Judge Hill was sitting in the Colorado district, he discussed the 


matter with Judge Phillips. Judge Phillips reiterated that he thought the record- 
ing should not be made without the knowledge of the jurors. Judge Hill replied 
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that Mr. Kitch was not willing to adopt the suggestion Judge Phillips had made in 
his letter because he thought informing the jurors might interfere with the freedom 
of their deliberations. Judge Hill asked Judge aaa if he would object if a few 
eases were recorded following the procedures that Mr. Kiteh had set forth in the 
rules, but without prior communication to the jurors. Judge Phillips replied that 
while he stil] adhered to the opinion the jurors should be informed, he would not 
eos it being tried out on an experimental basis in a limited number of eases 
(p. . 


THE SHOW AT ESTES PARK 


Last July, much of the secrecy surrounding the jury-buggir 
project was dissipated when a recording of one of the ciate’ ciao 
to be sure—was played at the annual conference of the 10th Judicial 
District Conference. 

There is some contradiction in the testimony as to the circume- 
stances surrounding this event. 


Mr. Kitcsa. Mr. Chairman, may I make a statement to explain background 
on the Estes Park 

The Cuarrman. Oh, sure, 

Mr. Kiren. * * * Judge Phillips, knowing about this project, asked me if— 
jast summer, the request came here ahead of the meeting— if I could not get 
this research group to demonstrate the recording for the meeting the following 
summer, to pick out one of the recordings made and show the safeguards that we 
used and show the method of editing and then show the results that could be 
obtained and then let the judges discuss the whole project, the whole recording 

roject. 
7 I told him that I would endeavor to do so. I took that up with Dean Levi 
and he objected to it on the grounds he thought it was premature, that it would 
interfere with the research nature of the project. 

I told Judge Levi—Dean Levi that it put me in a very bad ition, that if 
we had the cooperation of the 10th circuit and if they wanted this program for 
this purpose, that he was not in any position to deny it and he finally said that 
what he would do would be what Judge Phillips requested, that he would release 
an edited recording for the program but that he would have no connection with 
it whatever. 

* * * * * * . 

Mr. Kitcr. Then the question arose of getting transcription and equipment 
out to Estes Park. We attempted to locate it and couldn't and finally I called 
Mr. Levi and told him he just had to send somebody out with this equipment to 


play it. 
* 





+ * + ° a ® 

* * * he said he would send Fred [Strodtbeck], provided they were not identi- 
fied with the university, and it was only to bring the instrument and to play 
the recording for us. 

When the program started there were more people there than we had antici- 
pated, the room was very full and they couldn’t hear it, so some of them spoke 
up and said, ‘Well, can’t you just tell us in general just what they are talking 
about and can’t you play that part that is clear and audible and intelligible?” 

Well, Judge Hill on the spur of the moment called on Mr. Strodtbeck to do 
that and, of course, knowing of the agreement that he would not be identified 
with the project, he said ‘‘Mr. X”’ at the time and Mr. Strodtbeck had to take 
over on the assignment and tell him what portions were audible and any that 
weren’t intelligible and in the question period that followed it, he didn’t enter 
into it, they directed questions at Mr. Strodtbeck and he was consistently referred 
to as ‘‘Mr. X,’’ as the transcript will show. 

Senator JENNER. How long was this transcription that was played? 

Mr. Krren. This particular transcription that we played—that question was 
asked in the transcript, if you will give me just a second I think I can tel! you. 

(After consulting document.) 

Mr. Krrcx. Approximately 2% hours and the—— 

Senator JENNER. Two and a half hours? 

Mr. Krren. Yes, and the recording a little under 30 minutes (pp. 181-184). 
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In his letter to Chairman Eastland, Judge Phillips described the 
preliminaries this way: 


I did not suggest the program that was put on at Estes Park in July 1955. 

Mr. Kitch’s committee participated in the program on another phase of the 
jury study at the judicial conference of the cireuit in July 1954. It was well 
received and highly commended. When I came to prepare the program for the 
1955 conference, I asked Mr. Kitch if he desired to have ii colette participate 
in the program. I definitely did not have the recordings in mind. However, 
Mr. Kitch suggested the presentation of a portion of one of the recordings and the 
building of a program around it. I told him it would be all right, providing the 
portion of the recording produced had been cut so as to render it wholly impersonal, 
and if the procedures followed in the making of the recording were fully stated. 
Mr. Kitch prepared the program and directed its presentation (p. 191). 


Dean Levi testified: 


” We gave up physical custody at the request of Judge Phillips for their playing 
fe + we understood to be a closed session of the judges of the 10th circuit 
p. 7). 


Later, he was questioned about preparation of the recording. 


Mr. Sourwine. Had that editing been done, either wholly or partially, prior 
to the time that the recordings or portions of them were played back at Estes 
Park, Colo.? 

Mr. Levi. I believe so. 

Mr. Sourwine. Who made the selection with respect to the portion or portions 
to be played at Estes Park? 

Mr. Levi. I do not know the answer to that question. 

Mr. Sourwine. You had nothing to do with that? 

Mr. Levi. No, I had nothing to do with it, and the project had nothing'to do 
with it. We were put in a position where we were told that the chief judge of the 
circuit wanted the recording back, and that presumably the court had jurisdiction, 
and we were returning the tapes for that purpose. It was not our plan (p. 18). 


Prof. Harry Kalven of the university law school, who was then in 
charge of the project under Dean Levi, was quite cautious in his dis- 
cussion of the Estes Park performance. For instance: 

Senator Jenner. Mr. Strodtbeck, did he play these recordings at the judicial 
meeting in Estes Park, Colo.? 

Mr. Katven. He went out there; yes, sir. 

Senator JENNER. Who played them—who played these records? 

Mr. Katven. I think Mr. Strodtbeck went out to be of technical assistance to 
the court in the playing of the material (p. 82). 

Mr. Strodtbeck testified that, in the recording played at Estes 
Park, all names, all place names, and references to geographical 
locations had been changed, or the parts cut out of the tape where 
names occurred. He denied that voices were ever “dubbed in’ to 
make changes in the recording. Changes in names, he explained, 
“might very well have occurred” in presentations that were msde to 
bridge between one section and another of the recording. 


THE DEFENSE 


Participants in the affair sought to defend the jury “bugging.” 

Dean Levi argued that the recording was authorized by the judicial 
authorities, approved by the attorneys involved, that it was to be 
secret and that secrecy was violated only after the court had taken 
custody of the recording. 

Chairman EastLanp. Now, do you not realize that to snoop on a jury and.to 
record what they say, does violence to every reason for which we have secret 
deliberations of the jury? 


Mr. Levi. Senator, on that I think that reasonable men differ; I do not. 
Chairman East.Lanp. You do not think so. 
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Mr. Levi. I do not. * * * I think that if (a juror) were conscious of the fact 
that there was a microphone, while he was conscious of it, this might result in some 
inhibitions (p. 5). 


* * * » * * . 


The Cuarnman. Mr, Kalven, do you believe in the American jury system? 

Mr. Katven. I do, very much, sir. That is the reason why I am-interested 
in the study. 

The Cuarrman. Yes, sir. 

Do you believe that juries should deliberate in secret? 

Mr. Katven. I think on the balance, it is better, sir, if they deliberate with 
an assurance of privacy. 

The Cuarrman. Do you believe that the American jury system is one of the 
greatest safeguards of human liberty? 

Mr. Katven. I think I —— say a sir,” to at. 

+. ~ . . 

The CHarRMAN. a ao i happen + that Peet safeguard if a jury’s deliber- 
ations were “bu 

Mr. KALVEN. Fan sir, I think it makes a good deal of difference who does 
the “bugging,” under what circumstances. I agree that if all juries were conscious 
of the fact that their deliberations might be recorded, if you will permit the 
phrase, by anyone whomsoever and for any purpose—— 

The CuHarrman. It would affect them? 

Mr. Katven. I think that is right. I think that is almost irrelevant. 

The Cuarrman. And yet you say, for a jury, if they were conscious of the 
faet—well, do you not know that i it is done in some cases, that every juror is 
going to think, well, maybe there is a microphone in this room? 

Mr. Katven. I do not think so, sir. May I make one statement? 

* * : * - * * 


The CHargman. Certainly. 

Mr. Katven. I think the only two points to be made here are these: The 
' first point, it was not contemplated it would ever be having the degree of publicity 
there presently is about this. As Mr. Levi said this morning, it was not clear 
what final disposition would be made of these. 

The CuarrMan. Do you not realize that a procedure, so at variance with the 
American system of government, is bound to be widely known? 

Mr. Katven. I do not think so, sir. This procedure—this was done 15 months 
ago—it seems to me it has been kept a pretty good secret until recently. 

The Cuarrman. Everybody in the country knows it now, do they not? 

Mr. Katven. Not through our efforts. 

The CHarrMan. Sir? 

Mr. Katven. Not through our efforts. 

The CuarrMan. Regardless of whose efforts, it is known, is it not? 

Mr. Katven. In any event, I would like to get to my second peint, which, I 
think, is more relevant. What is now known is that, with the consent of the 
attorneys and with the consent of the judge, and for scientific purposes, a few 
juries may from time to time be recorded. I see no reason why that should 
strike any fear in the heart of any juror in America, And that seems to me, 
at the maximum, the threat that has been created thus far (pp. 45, 46). 


Dr. Levi also declined responsibility for the publicity in connection 
with the recordings. 


Senator JENNER. Who had custody of the transcriptions after they were made? 

Mr. Levi. The court had custody of the transcriptions and we had custody 
from the court. 

* * * * * * * 

Senator JENNER. But you gave up physical custody so that they eould be 
played at a public hearing in Estes Park, Colo.; is that right? 

Mr. Levi. Not quite, sir. We gave up physical custody at the request. of 
Judge Phillips for their playing at what we understood to be a closed session of 
the judges of the 10th circuit (pp. 6, 7). 

* “ * * * ~ o 

We were put in a position where we were told that the chief judge of the circuit 
wanted the recording back, and that presumably the court had jurisdiction, and 
we were returning the tapes for that purpose. It was not our plan (p. 13). 
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Dr. Levi said the Ford Foundation does not exercise supervision 
over the work but its status was reported to the foundation in con- 
nection with the application for a new grant. 

It is expected, he said, that reports will be made when results are 
reached and that these will be sent to learned societies, to bar asso- 
ciations “and, of course, we will also send a copy to the Ford 
Foundation.”’ 


Mr. Sourwine. Do you contemplate that partial disclosure of the results of 
this study will be permitted at any time? 

Mr. Levi. You mean, of the Wichita operation. 

Mr. Sourwine. Yes. — 

Mr. Levi. That has not been decided. The arrangement was * * * that the 
transcripts were to be so changed that there would be no identifying statements, 
but we have not decided whether, even though that has been done—and it has 
been done—this material could be disclosed, that is, in its changed form (p. 13). 

* * * * * . * 

Mr. Sourwins. Did the Ford Foundation make any stipulations with respect 
to how the work was to be carried out under its grants? 

Mr. Levi. It stipulated, I believe, that the work was to be carried out in 
terms of our application, which stated that lawyers and social scientists would 
work on the program. It was to be under my direction, although I think it said 
that if it ceased to be under my direction, the foundation, I think it said, might 
have some power to reconsider the grant. I am not sure. 

Mr. Sourwrne. So that your own position is stipulated as part of the condition 
of the grant? 

Mr.. Levi. I do not know that that was in the official letter or not. I think it 
was, and we can find that out. 


Mr. Sourwine. You understand it to be a stipulation in connection with the 
university? 
Mr. Levi. I think the answer is ‘‘Yes’’ (p. 14). 


BREACHES IN SECURITY 


Dean Levi said he believed no one except members of the project 
team knew about the recording before Wichita but that, afterward, 
he had discussed it with two other faculty members and with Bernard 
Berelson of the Ford Foundation, a former dean of the university’s 
graduate library. : 

He declared that, prior to the public revelation of the jury project, 
it would have been unthinkable that there would hate haan any 
public discussion of the recording. 

He is sure, Dr. Levi said, that only members of the staff have had 
access to the actual jury recordings. 

Fred Strodtbeck, associate professor of sociology in the law school, 
who said he has been personally in charge of the jury recordings, was 
somewhat more specific. 

Mr. Sourwine. What persons have had access to these materials, including 
the court? 

Mr. Srroptrseck. Over the period that we have been working on the materials, 
we tend to employ law students at half time and other students around the 
university. So I would say that the number of persons involved have perhaps 
been 8 or 10. The 8 or 10 persons have not had access to the entire file. These 
8 or 10 persons have at some time worked on a portion of the file (p. 125). 


Mr. Kitch had a further contribution. He said that all the Wichita 
lawyers who had a substantial trial practice were consulted before 
the project was launched. 

Mr. Sourwine. You said it has been common knowledge in Wichita. Do the 


substantial trial lawyers in Wichita all know now that it was done? 
Mr. Kircs. Oh, yes. 
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Mr. Sourwine. Did they know before it broke in the newspapers? 
Mr. Kircn. Yes. That is what I am telling you (p. 154). 


Judge Phillips said, at the judicial conference of the 10th district in 
July, that there were others who knew about the jury experiments 
before they became a matter of general knowledge. 


He said: 


It happened to be revealed at a meeting of the American Bar Association that 
these experiments were being carried on. 


He added that— 


a very distinguished member of the Federal judiciary was quite critical. In fact, 
he condemned it severely and even went so far as to intercede with the foundation 
that was making some grants-in-aid of this project and suggested that they 
should withdraw their grant (p. 142). 


POSTTRIAL EFFECT 


Mr. Strodtbeck described in detail the method of identifying the 
voices of the jury members. 


Mr. Sourwine. So that you do know, and would be able to tell actually who 

le was who said a certain thing? 
r. Srroptseck. Without question. 

Mr. Sourwine. Do you see anything wrong with that? 

Mr. Srroprseck. No (p. 117). 

* * * * * . ” 

Mr. Sourwine. While these proceedings were being recorded, was the recorder 
attended? 

Mr. Srroprseck. No. 

As soon as a deliberation was begun, we had our materials arranged in such a 
way that the recorder would run for a long period of time. The judge would ad- 
mit perhaps one of our representatives to his chambers. They would unlock the 
closet in which the machine was located. The machine would be started, and 
then the chambers would be vacated. The person would go upstairs, and the 
deliberation would begin. 

Mr. Sourwine. Then, nobody heard these deliberations? 

Mr. Srroptreck. Not at the time they were being recorded, there was no 
monitoring whatsoever. 

Mr. Sourwine. So that, actually, there was nobody who can swear that these 
were the deliberations of the jury or that this recording in whole is complete, and 
so forth. In other words, the usual requirements which would be preliminary to 
identifying a recording in court are not present here; is that right? 

Mr. Srroptrseck. I would judge, if the things that you have specified would 
fo nee for identifving them in court, they are not present here 

There apparently was some uncertainty among the principals as to 
the effect of the secret recording on later legal moves in the six cases. 

Arnold Mikva, a Chicago attorney who was employed on the proj- 
ect during April, May, and June 1954, was in the charge of the 
Wichita operation. 

Mr. Sourwing. Now what did your duty or your job of coordinating involve? 
What duties? 

Mr. Mixva. I was sent down there, as I understood it, to make sure that the 
rules and regulations that had been established by Judge Hill would be followed 
and to actually maintain the Soe operate the equipment, while the re- 
cordings were being made (p. 147). 

* * * * . . * 

Mr. Sourwine. Was there any agreement that the recordings would be kept 
sealed and inviolate until all time for appeal in the cases involved had passed? 

Mr. Mixva. Sir, let me answer that this way: 

I saw the original correspondence between Mr. Kitch and Judge Phillips in 
which I believe Mr. Kitch suggested such a regulation. There was also, to my 
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recollection, some subsequent correspondence between Judge Hill and a member 
of the staff at the university, on the jury project—I do not remember who—which 
stated that the time in which the sacar tne were not to be heard would be until 
such time as Judge Hill had disposed of the posttrial motions, and that was the 
understanding that Judge Hill had, and that was the understanding that we lived 
up to. 

Mr. Sourwine. As a lawyer, sir, is it your understanding that if the recordings 
had not been so sealed, it might have been ground for appeal or exception? 

Mr. Mrxva. Sir, as a lawyer, I cannot overlook the entire doctrine of waiver. 
Now, you must remember that the attorneys for both sides had consented to this 
in advance. I frankly do not know what any specific decision would be, but I 
seriously doubt that an attorney for either side could raise a question about the 
recordings. 

Mr. Sourwine. Do you think that the consent of an attorney in a case like that 
would bind his client, if he subsequently discovered that the attorney had cop- 
sented, without his knowledge, to having the jurv deliberations recorded? 

Mr. Mrxva. Well, it is my understanding that in most instances—and I do not 
know whether it covers this one or not—an attorney does speak for his client. 

Mr. Sourwine. That does not answer my question. Now, you are a lawyer. 

Mr. Mrxva. Yes, sir. 

Mr. Sourwrne. Is the client bound in an instance like that by the consent that 
the attorney had given? 

Mr. Mixva. I would think he would be; yes, sir. 

Mr. Sourwine. Don’t you know that the client could have fired that attorney 
out on his ear and gotten another one promptly and put in any appropriate mo- 
tions or exceptions? 

Mr. Mrxva. I do not know that, sir. 

Mr. Sourwine. You do not know? 

Mr. Mrixva. No, sir. 

Mr. Sovrwine. You do riot think he could? 

Mr. Mrxva. If you are asking me my opinion now, the answer is “No,” I do 
not think he could (pp. 148, 149). 


Dean Levi also defended the procedure: 


Mr. Sourwine. Was there to your knowledge any agreement that the trans- 
cription or recording of the jury’s deliberations would be sealed up until all time 
for appeal in any individual case had passed? 

Mr. Levr. I think that Mr. Kitch’s letter has a statement to that effect. 

Mr. Sourwinz. Doesn’t that statement necessarily imply the belief that what 
was done would have constituted ground for appeal or exception, if not concealed 
until the time for appeal had passed? 

Mr. Levi. I should not think so, but 

Mr. Sourwine. Then why was it stipulated that it would be concealed? 

Mr. Levi. I do not know. That is Mr. Kitch’s letter. I would say that you 
were raising a legal question as to whether the consent of counsel would not oper- 
ate, so that no matter whether they were looked at before or not, it would make 
no difference. I think the point was rather a different one, namely, that the trial 
judge should not be in a position of having heard the deliberations at the time 
when he might still be passing on motions which might relate to the case. 

This is my understanding (pp. 22, 23). 


The firm of which Mr. Kitch is a member was counsel for one of the 
parties in a case that was recorded. He said his trial attorney had 
informed their clients. 


Mr. Sourwine. Are you presently connected in an attorney-client relationship 
with any of the cases in which the jury deliberations were recorded? 

Mr. Krrcu. Well, yes, we still, the case—I don’t know whether it is on appeal 
before the circuit court or not, but I was—my firm represented the plaintiff in the 
vase. 

Mr. Sourwine. Does the question of the jury’s deliberations having been 
recorded have any place in the appeal procedure in that case? * * * Was that 
fact mentioned at all in the appeal? 

* ~ . . ~ * * 

Mr. Kitcr. No. The circuit court wouldn’t know that. 

Mr. Sourwine. Does the client of either counsel in that case, as far as you 
know, know that? 
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Mr. Krrcn. You had Mr. Green yesterday. I did not ask him whether he had 
taken it up with his counsel or not. * * * 

Mr. Sourwine. Were you his adversary in that case? 

Mr. Krrcn. Yes. * * * 

Mr. Sourwine. Do you know if he has advised his client that was the case! 

Mr. Kircr. No; I don’t know, but Mr. Newkirk ‘ told me he had taken it up 
with his clients. 

7 


* x « * * 


Mr. Sourwine. Was there any understanding in connection with the permis- 
sion granted for this project on the question of whether clients would be advised 
with respect to the recording of the jury’s deliberations? 

Mr. Kircu. No, there was not, 

* * * “ . * 


Mr. Sourwine. Counsel were not cautioned to keep this confidential? 

Mr. Kircu. Oh, yes; they were cautioned to keep this confidential. 

Mr. en Well, would keeping it confidential permit them to tell their 
clients 

Mr. Krtcu. Yes, it would. There is no such thing as matters—I mean, I have 
never heard of a matter between an attorney and a client that was confidential. 

Mr. Sourwine. Did you hear the testimony this morning of Mr. Mikva, that 
in his opinion if a client did not know that counsel had agreed to the recording of 
the jury’s deliberations, and subsequently learned it he would, nevertheless, be 
bound by the attorney’s waiver and would not be able to secure any-—— 

Mr, Kircu. I heard that. 

Mr. Sourwine. Would you agree with that? 

Mr. Krreu. Definitely. 

Mr. SourwineE. Do you think that counsel could foreclose the client from his 
rights in a case like that? 

Mr. Kircu. Definitely. 

Mr. Sourwine. I take it you do not think that agreement in any way con- 
stitutes improper conduct by counsel. 

Mr. Kircu. None whatever. 

Mr. Sourwine. You think that the right of the client to free and full and un- 
fettered deliberation in the jury room is a right that counsel may waive, and he 
can do that without his consent and without his knowledge, without constituting 
misconduct on the part of counsel? 

Mr. Kircu. I do. 

Of course, you have stated that in an argumentative way. Counsel can waive 
jury and I can give you all kinds of cases on it, and once counsel waives the jury, 

e gives away a right entirely, and there is no recourse merely because he did not 
consult the client, the law is very clear on that. I am talking about civil cases— 
you understand, there is a difference between criminal and civil (pp. 173-175), 


Mr. Kalven had an opinion that perhaps the judge was concerned 
about such a development. 


Mr. Sourwine. Do you know, Mr. Kalven, about an agreement that transcripts 
of recordings of jury’s deliberations would be sealed up until all time (had elapsed) 
for appeal from the individual case? 

Mr. Katven. I know, sir; there is some provision for that. Then, I am not 
familiar as of my own knowledge with that. Again, I think, Mr. Strodtbeck 
could talk 

Mr. Sourwrne. Do you see in such a provision any implication.that what was 
done would have constituted a ground for appeal or exception if it had not been 
sealed until the time of appeal had passed? 

Mr. Katven, I think, as Mr, Levi said, that since the counsel had consented 
to the whole arrangement, anyway, it would be a peculiar ground for appeal; 
that the judge, perhaps—I think, this is his own idea—perhaps a little uneasy 
about his having access to this material until that had happened (p. 83). 

Irving Ferman, director of the Washington office of the American 
Civil Liberties Union, asked to make a statement and was afterward 
questioned on this point. 

Mr. Sourwrne. Have you in your researches discovered any case which was 
the authority for the proposition that the freedom of deliberation of juries would 


not be impaired if there was fear on the part of the jury members that their 
deliberations were being recorded by a secret microphone? 


* Mr, Don Newkirk of Mr, Kitch’s law firm, 
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Mr. Ferman. I do not know of a case, but I would be prepared to say that that 
would be sufficient basis for a motion for a new trial, absent, of course, consent 


by the coe. 

Mr. Sourwine. Have you heard the discussion here as to the right of a litigant 
to protest and to take some form of seeking redress through an appropriate 
motion or pleading if he should learn that his counsel had waived his right to 
freedom of deliberation in a jury by consenting to have the jury proceedings 
““‘bugged’’? 

7 * 7 * * * * 

Mr. Ferman. Yes; I did. 

Mr. Sourwine. Is it your opinion that the litigant in that case would have 
no recourse, that he would be foreclosed from raising the question after he found 
out about it? 

Mr. Ferman. Well, I think he might be foreclosed, and that is why I am here 
today, because I feel that, as I indicated in my statement, this is an unusual 
situation and perhaps a unique situation, in that, as I indicated, there is little 
opportunity within the litigious framework for raising an objection. 

ere, because of the consent on the part of the court and the attorneys, we 
have, to put it in the most conservative terms, perhaps the beginning of a policy 
with respect to maintaining privacy during a jury deliberation (pp. 187, 188). 


CHECK ON INSTRUCTIONS 


One of the principal reasons given by the project participants for 
recording the actual jury deliberations was to determine whether the 
court’s instructions were understood. 

Dean Levi testified: 


It was hoped to learn * * * to what extent (the jurors) understand the 
instructions of the judges * * * (p. 5). 


William C. Farmer, United States district attorney for the Kansas 
district, testified that he had not known of the jury bugging until the 
transcription was played as a part of the program of the Judicial 
Conference at Estes Park. He said: 


My impression was that it was strictly a study of jury deliberations and that 
the ultimate objective of it was to attempt to determine whether juries were 
doing their job to the best of their ability and whether there was any possibility 
of giving them better instructions, or whether attorneys could do anything to 
improve the method of presenting cases (p. 112). 


Mr. Kitch, in discussing a questionnaire mailed by a committee of 
the 10th Judicial Circuit to jurors and lawyers of the area, had this to 
say: 

Now, to be specific on examples, No. 1, you can get an argument out of any 
trial lawyer in the country as to whether jurors follow the rule of comparative 
negligence or contributory negligence. You gentlemen that are lawyers, you know 
what that philosophical discussion is among lawyers. 

We have found in our preliminary sampling, by the survey, that in one court 
they obviously did apply a rule of contributory negligence, but before another 
judge they applied the rule of comparative negligence. 

Mr. Sourwine. You are talking now about—— 

Mr. Kitcnu. About our questionnaire, which leads into the importance of this 
other. 

That means that the litigant that is lucky on the flip of a coin recovers, maybe, 
say, on the same case, by getting in one court where the instruction is such that 
the jury understands it, he gets a verdict for $10,000; in the other court, maybe 
he gets nothing, or vice versa. That is just one illustration. _ . 

Now, from actual recordings, if proper people will take the time and finance it 
and study that, you will get some general conclusions, and if we are wrong on our 
assumptions, then let us change the law. 

Mr. Sourwine. Go ahead, sir. ; 

Mr. Kiren. The next specific illustration that you gentlemen will understand, 
and what a survey of this would show, I took a course in law school called torts. 


a 
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We spent about a month learning what negligence was, and, for about the next 5 
months, all we got every day was discussion in cases on proximate cause. 

And entire books have been written on proximate cause, and yet, out in our 
jurisdiction, when you examine the instructions, in one short paragraph, we ex- 
pect a bunch of men off the farm, off the ranches, or out of the factory to become 
— and apply properly the rule of proximate cause. 

p until recently—and we are getting a lot of thought on this and I am getting 
a lot of correspondence—lawyers, to meet that question, we say, ‘‘Well, we have 
got to perfect our instructions,” and to a judge, what does it mean to perfect an 
instruction? You gentlemen have had enough experience on that. hat they 
do, they take what they start with and they rewrite it and they further refine it and 
the language becomes more and more technical, until when it gets through, it is 
less understandable to the jury, but is safer against a possible reversal by the ap- 
pellate court on the legal question. 

Now, I am talking of the practical aspect of it. In addition to legally defining 
our instructions, we have got to step out into the related human ideas; we have 
got to get the help of these people that know how to write so that the public 
understands it, so that the man on the street understands it. 

We have got to get our instructions so that we learn how to put them in the kind 
of language that gets across (pp. 156, 157). 


Despite this concern about the intelligibility of the court’s instruc- 
tions to the jury, no effort was made to pursue this phase of the 
inquiry through a recording of the court’s instructions to his law clerk 
or his conferences with the trial attorneys. 


Senator Jenner. Did you put any bugs in the judge’s room? 

Mr. Strroprseck. None whatsoever. 

Senator JENNER. Did not bug what the judge said to his law clerk in preparing 
the instructions, or anything? 

Mr. Strroptseck. Senator Jenner, the use of the term “‘bug,’ 
our——— 

Senator Jenner. Let us call it eavesdropping, then. 

Mr. Srroptseck. I would prefer you use the term “‘recording.”’ 

Senator Jenner. All right. Did you record what the judge said in his 
chambers? 

Mr. Stroptseck. We did not. 

Senator JENNER. In the preparation of his instructions, his conversation with 
his law clerk? 

Mr. Stroptseck. Our representative 

Senator JENNER. Are you not making a scientific study—are you not going to 
get the whole picture this way? 

Mr. StroptsBeck. We are not missing a step: 

Senator JENNER. Are you not missing a step? 

Mr. Stroptseck. Our person who observed the trials was frequently, but not 
in all instances, in the judge’s chambers during the discussion with counsel. So 
we do have, in several instances, to my knowledge, information concerning the 
discussions relative to the selection of instructions. 

Senator JENNER. Did you have a recording of what the judge said to the 
attorneys when he called them in and asked their permission to eavesdrop on 
this jury? Did you record that? 

Mr. Stroptseck. There were no recordings made from the judge’s chambers. 

Senator JENNER. All right. Thank you. 

Mr. Sourwine. Following the questions that the Senator asked, do you know 
whether the conferences with counsel in the judge’s chambers were on the record? 

Mr. Stroptseck. No, not of my own personal knowledge. 

Mr. Sourwrne. Have you been told whether they were on the record? 

Mr. Stroprseck. No (p. 127). 


In one of the cases bugged, Mr. Strodtbeck said, the judge’s instruc- 
tions were sent into the jury room; in the other instance, they were 
not. 


in keeping with 


ANOTHER APPROACH 


Counsel Sourwine suggested, but Mr. Kitch would not agree, that 
the problem of making the court’s instructions intelligible to jurors 
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could be solved without recourse to an invasion of the sanctity of the 
jury room. 


Mr. Sourwine. * * * The problem on instructions, isn’t it true, is basically 
a problem of communication; isn’t it basically a problem of communicating to the 
jury, clearly, the law which should be communicated to them to guide them in 
their considerations? 

Mr. Krrcu. Yes, in their duties; it is a little broader than the law, the duties 
and the procedure—— 

Mr. Sourwine. That is why I say, it is a problem of semantics, it is a problem 
of communication, it is a problem of meaning. 

Mr. Krrcn. That is right. 

Mr. Sourwine. Now, in what respect are jurors different from other ‘people 
as to what they may understand? 

Mr. Krrcu. I don’t think jurors are any different. The point I am trying to 
make is that we lawyers are the ones that fail, if I may put it that way, we—I 
mean, we don’t understand the effect on the jurors—some of us, not all. 

Mr. Sourwine. But why is it necessary to record proceedings in a jury room 
in order to be able better to train lawyers and judges to help solve this problem 
of communication through the written or spoken word? 

Mr. Kiten. Well, Judge Phillips himself, in his remarks after the last session 
that was devoted to this, where we did play parts of one recording, pointed out 
that there was a specific illustration of where it showed that the instructions in 
that case were not adequate. I have the transcript here, and later, if you don’t 
mind, I would like to read it to you because it is very specific and to the point 

Mr. Sourwine. You missied the pase again. Do you think the fact that you 
happened to report a case in which the instruction is inadequate is a demon- 
stration of the proposition that you have to record the deliberations of juries in 
order to answer this problem of communication of instructions? 

Mr. Kircu. Yes, I do. 

Mr. Sourwine. Why? 

Mr. Kircu. Because we have attempted numerous times to ascertain whether 
jurors really understood courts’ instructions in the trial work out there, and here 
is the problem that you run into from just a practical standpoint. 

I have never yet found a juror that I talked to that would say he did not 
understand the court’s instructions. Putting the question—even if you— 
regardless of how you approach it, it creates right off a feeling that if you didn’t 
understand the court’s instructions, you weren’t very smart; so they all, regard- 
less, “‘understand”’ it (p. 171). 


Mr. Kitch said that, of the jurors who replied to the 10th circuit 
questionnaire, more than 800 said they understood the court’s instruc- 
tions and 3 said they did not? 

Mr. Sourwine. Now, the next thing is how to attack the problem. You 
have already established that the problem existed, through your questionnaire, 


and I don’t know any attorneys in trial practice who would contend that there 
were not instances in which, for one reason or another, the jury misunderstood a 





charge. 
If you were interested primarily in attacking that problem, why was it neces- 
sary to bug the jury in order to get at the problem? ouldn’t ordinary semantic 


principles and the application of them get at that problem? What is particularly 
— about jurors? 

r. Kircn. Well, the answer"to that is, that is a matter of opinion; a lot of 
people think one way and a lot of people think another, and your opinion on it is 
probably just as good as mine, 

Mr. Sourwine. Well, is it your opinion jurors are different than other people? 

Mr. Krrcn. No, of course not, 

I do think lawyers are different from other people, if you will be honest about it. 

Mr. Sourwine. You know, there is a substantial body of learning in the science 
of semantics. 

Mr. Kircu. It seems so, 

Mr. Sourwine. Why wouldn’t that body of learning be applicable to this 
problem, without the necessity of bugging the jury? 

Mr. Kircu. That still comes back to this: Purely, it is a matter of opinion as to 
whether the approach to it is sufficient 





Mr. Sourwine. Will you tell us, were you really trying to solve the basic 
problem of communication or only to establish that there was a problem—were 





| 
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you trying to bug half a dozen juries to learn how to communicate with juries, or 
were you merely trying to establish that there were instances in which the instruc- 
tions were not understood? 

Mr. Kircs. Well, as I probably failed to make clear this morning, what we 
started first to prove in the whole project was that, by and large, the jurors were 
doing a lot better job than anybody was standing up and giving them credit for. 
That was the purpose of it. 

These other advantages were incidental to it, and there were all kinds of ad- 
vantages, but no one itself is justification for the procedure—it is a collection of 
them (pp. 172, 173). 


EFFECT ON THE JURY 


The participants generally defended the jury system. The experi- 
ment was represented as an effort to strengthen it and to prove that 
the jury is a fair and effective adjunct of American judicial procedure, 

Dr. Levi, in his prepared statement, described the jury as “a most 
important American institution.” He ued, however, that ‘“‘the 
legal doctrine has not been that of secrecy but rather that the jurors 
should not be disturbed in their deliberations.” 

During his examination, the following colloquy occurred: 


The Caarrman,. * * * Would (a member of a jury) hesitate to frankly express 
- moe if he thought there might be a microphone hidden, taking down what 
they sai 

Mr. Levi. I think that if he were conscious of the fact that there was a micro- 
phone, while he was conscious of it, this might result in some inhibitions. 

The CHarrman. Yes. But if those things secretly happen and then it is 
released and the records are played before people, how is he going to know whether, 
in that particular case, there is a microphone there or not? 

Mr, Levi. I agree with what you are saying, Senator. In this instance—in 
these instances—the records are not to be played publicly. -There was to be no 
public discussion of it. 

The CuarrMan. Were they? 

Mr. Levi. They were played, as I understand it—I was not there—at the 
conference of the 10th Judicial Circuit, by the judges. * * * 

* ~ * * * * * 

The CuarrMan. Well, now, what is the reason for secret deliberations of a jury? 

Mr. Levi. The reason for secret deliberations of a jury is so that the jury 
shall not be disturbed in its discussions; so that the discussions can be orderly 
and that they can state their opinions. 

The CHariRMAN. Now that is it; so they can frankly state their opinions. 
That is the reason, is it not? 

Mr. Levi. I believe that is right, Senator, but——— 

The CuarrMan. Certainly. Now that is a principal reason, is it not? 

Mr. Levi. It is certainly one of the major reasons. 

* * * * * * * 

The Cuarrman. The fact is that you violated the very reason that we have 
secret deliberations by juries. 

Mr. Levi. What I was about to say, Senator, was that this was done under an 
arrangement which provided that there should be no publicity; that the record- 
ing, when transcribed, should be changed so as to remove all identifying state- 
ments, and that there shall be no release—— 

The CuarrMan. No publicity. And practically everyone in the United States 
who reads the newspapers knows about this. 

Mr. Levi. Yes, sir. That is what happened (pp. 5, 6). 


Professor Kalven said he is not sure how much secrecy is required 
under the seventh amendment. He testified: 


As I understand it—and I do not profess to be an expert on this point—it 
was rather unclear, at the time the Constitution was adopted, just how much 
jury secrecy there was. And, as I understand the constitutional test for the 
meaning of the seventh amendment, it goes back to the institution as of the time 
the amendment was adopted. I am not making that as a firm proposition of 
law, sir. It is just my impression on the point (p. 46). 


69998—56——3 
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Later Mr. Kalven was questioned further regarding his understand- 
ing of the seventh amendment. 


Senator JennER. Going back to the seventh amendment to the Constitution, 
Mr. Kalven, you expressed an opinion, I believe, to the chairman of the com- 
mittee on that a while ago. 

I want to ask you: Is there any question in your mind about the right of jury 
trial guaranteed by the seventh amendment encompassing all of the attributes of 
a jury trial as it was known at the time that amendment was written? 

Mr. Katven. No, sir; that is the correct test, sir. 

Senator Jenner. Sir? 

Mr. Katven. I say that is the correct test. 

Senator JennNER. Then that being true, did not this include the absolute 
freedom of deliberation of the jury? 

Mr. Katvzen. Well, sir, I am not an expert on the law on that, as I was sug- 
gesting before. The law, so far as I know—and I hesitate to offer a judgment on 
the question like this—but so far as I know until immediately prior to that date— 
that is, the date of the adoption of the amendment—the law had been the other 
bes: It appears to have been changed within a few years of that time. 

would gather that, if there was a question raised seriously today, tere would 
be a real doubt at common law, that the jury had secrecy of deliberations. I do 
not want to make a point of that. I think it is agreed, since the amendment was 
adopted, it has been the spirit and principle of the amendment that jury delibera- 
tions are basically secret, with the qualification, sir, that you know this morni 
that, of course, it is permissible, if not—well, let me say it is permissible an 
certainly customary practice almost everywhere for the lawyers and newspapers 
to talk to jurors after cases, in that sense to find out what happened during the 
deliberations, and in that sense equally to upset the jurors’ serenity of mind, and 
so forth, in terms of disclosure of the content of the deliberations being made 
after the deliberation is over. 

Senator Jenner. After the deliberations have reached the final conclusion, but 
zen know of no case except the case that you cited out in Wichita where a jury’s 
ree deliberation has been fettered by bugging a room? 

Mr. Kaxven. Sir, I want to again say I think this is an important distinction, 
and I think it is not being fully appreciated here, that the jury’s free deliberation 
was not being fettered in that case, because the jury did not know about it. And 
in future cases, the jury’s free deliberation is being fettered onlv in the sense that 
the juror would be concerned because again some judge, a judge who is primarily 
the custodian of the jury, would decide that it would be appropriate, with the 
consent of counsel, and for impartial scientific purposes, to again permit a record- 
ing to be made. 

nator JENNER. Well, since this has been so widely publicized——— 

Mr. Kantven. Well, sir—— 

Senator JENNER (continuing). What effect do you think it will have on the 
effect of free deliberation of the jury in the future? 

Mr. Katven, I think that is relatively easy to answer. ; 

If it was correctly publicized, I think it would have virtually no effect. 

Senator JENNER. Go ahead. 

oe CuarRMAN, What effect would bugging 500 or 1,000 jury deliberations 
have 

Mr. Katven. I think it—-sir, I will agree that if again the auspices are different— 
if the judge does not consent—I think this is a quite improper practice, and I 
should think there was no doubt about it. 

The CuatrmMan. Whether the judge consented or not, the effect on the jury 
would be the same, would it not? 

Mr. Katven. I should think it would not be—the judge is, as I say—the jury 
is regarded as an appendage of the court. It seems to me whether or not the 
judge consents, makes. the enormous and crucial difference here (pp. 57, 58). 


Attacks on” the jury system, Professor Kalven said, have been 
going on for 100 years in the United States. He provided a memo- 
randum quoting many authorities for and against jury procedure, 
He referred to modifications ‘particularly in terms of size and the 
unanimity rule’ which he said had occurred in recent years. 


Mr. Sourwitne. Would you say the importance of the jury in civil cases is not 
generally recognized? 
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Mr. Katven. No, sir. I would say that the importance of the jury in criminal 
eases is recognized more widely; that I really have an eye to the fact that in many 
areas civil lit as you know, the jury is very frequently waived now by the 
parties. We have the phenomena in England of having the jury almost dis- 

pear in personal-injury litigation. And as I read the literature, it seems to me 
that while some people have been willing to say that the jury may not be the 
most effective institution on the civil side, ! have never seen anyone make that 
statement on the criminal side, because I think its role is different (p. 62). 


Mr. Sourwine questioned the witness about observations on the 
jury system from two Communist sources. He quoted from The Law 
of the Soviet State, by Andre Vishinsky, page 506, as follows: 


“The classical form of the bourgeois court is the ‘court with jury’ (a court with 
algae done of sworn assessors) existing in the capitalist countries that preserve 
he bou is democratic forms of state order. In such a court the jurors (ordi- 
narily 12) decide the guilt of the accused, and on the basis of that verdict, 
permanent judges (appointed by state authority) apply the law, and designate 
the punishment. 

“In its modern form, such a court was created by the bourgeois in consequence 
of its victory over feudalism and was progressive as compared with bureaucratic 
and caste courts of the noble landowner state. While bourgeois democracy 
flourished, such a court undoubtedly served as a bulwark of the political freedoms 
proclaimed by the bourgeois at the time of its triumph over the power of the feudal 
monarchy. But jurors are now, as they were formerly, the bulwark of t)at order 
of social relationships which rests on private capitalist property. The class 
character of such a court is an index as well of the class direction of the justice to 
which the jury gives effect. 

“Chosen chiefly from the circles of the middle and petty bourgeois, and predi+ 
posed by their own social position to see the buttressing of the existing social 
order as their function, jurors are captivated by the views even as to concrete 
matters, enunciated by the press, which is on the hands of the biggest capitalists.” 

Mr. Sourwine. The question is whether you agree with that statement or not? 

Mr. Katven. Insofar as I understand it, 1 do not agree with it. 

* * + * * « . 

Mr. Sourwine. Do you agree with Engels as quoted by Vishinsky on page 507, 
that “the mngieh court of jurors. as the most developed, is the culmination of jurid- 
ical falseh and immorality’’? 

Mr. Katven. No, sir (pp. 84, 85). 


Mr. Sourwine later read from decisions by American courts in three 
cases as follows: 


Mr. Sourwing. * * * Are you familiar or have you read the case of McDonald 
and United States Fidelity and Guaranty Company v. Pless? 

Mr. Katven, I am familiar with the general ruling in that case, sir, 
although—— 

Mr. Sourwine. Did you know that the court said in that case: 

“Tf evidence thus secured could be thus used, the result would be to make of 
what was intended to be a private deliberation (by the jury) the constant subject 
of public investigation—to the destruction of all frankness and freedom of dis- 
cussion and conference (in the jury room). 

“For while it may often exclude the only possible evidence of misconduct, a 
change in the rule would open the door to the most pernicious arts and tampering 
with jurors. The practice would be replete with dangerous consequences. It 
would lead to the grossest fraud and abuse and no verdict would be safe.” 

Mr. Katven. I think there are two points to make about that, sir. One is, 
that is not the unanimous rule in the United States on the point of whether a jury 
verdict may be impeached by testimony as to what went on in the deliberations. 

The second point is, that it seems to me quite a different question than the one 
we are involved with here, becau:e it ceniiees the adversary use by the parties 
themselves of this material to harass the jurors, to prolong the litigation, et 
cetera. 

Mr. Sourwine. I only asked if you were familiar with that as a preface to 
asking you whether you agree with—— 

Mr. Kauven. I think if the question, sir, is whether the jury deliberations 
should be totally open to counsel thereafter, on any grounds whatsoever, to seek 
to impeach the verdict, I certainly agree with it, sir. It is a question whether, 
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for example, quotient verdicts should be impeachable by testimony that this 
was the way in which the verdict was arrived at in the deliberations. I am not 
sure that I have made up my mind on that question. As you know, there are 
jurisdictions in which that is the rule. 

Mr. Sourwine. It was tl e sense of the court in this particular case, was it not, 
that the inviolability of the proceedings in the jury room was so important that 
even, for the sake of helping to do justice to t!e litigants, a juror should not be 
permitted to testify as to what took place in the cor room? 

Mr. Katven. I think, sir, that the court also a. in n.ind the point that has 
no relevance to our study, and that is that they were interested to putting an end 
to litigation, nd the peculiar way we put the jury under surveillance, if the parties 
themselves could interrogate them as to what went on in the deliberations, and 
seek to make an adversary use of it. 

The general policy that is indicated by the court in that sense, I a: with. 

Mr. Rovaw iti. re you familiar with the case of Clark v. United States 
(289 U.8.)? 

Mr. Katven. I have seen references to the case, sir. I am not directly familiar 
with it. I know it is another case in this general area. 

Mr. Sourwine, In which it was held that “freedom of debate might be stifled 
and independence of thought checked if jurors were made to feel that their 
arguments and ballots were to be freely published to the world’’? 

r. Katven. Sir, is not that the opinion of Judge Cardozo? 
Mr. SourwIne. Yes. 
Mr. Katven. To pay for one quotation with another, I understand that he 
oes on with an exan ple, which I adn it, of a pear ility of evidence being the 
juror was bribed. This evidence was not available. This is paying too high for 
a juror for serenity of n.ind. 

Mr. Sourwine. My question was whether you agreed with the passage which 
I read to you. 

Mr. Katven. Yes, sir; in general we have no dispute with you, sir, as to the 
importance of generilly keeping the delil erations of juries confidential. We do 
not regard what we did as violating that principle. 

Mr. Sourwine. I will ask you just at out one nore case: 

Are you fan iliar with the case of Remmer v. The United States in title 347, 
United States Reports? 

Mr. Katven. No, sir. 

Mr. Sourwine. In that case it was held that “‘of course, a juror must feel free 
to exercise his functions without the FBI or anyone else looking over his shoulder.” 

Would you agree with that? 

Mr. Katven. Yes, sir (pp. 103, 104). 


Mr. Mikva, who supervised the recording at Wichita, was questioned 
as to his understanding of the status of jury deliberations under the 
seventh amendment. 


Mr. Sourwine. Is there any question in your mind, Mr. Mikva, about whether 
the right of a jury trial as guaranteed by the seventh an.endn ent encompasses 
all of the attributes of a jury trial as it was known at the time that amendment 
was written and became a part of the Constitution? 

Mr. Mrx«va, There is no question in my mind; no, sir. 

Mr. Sourwrne. Are you able to say from your researches and studies whether 
this included the freedom of deliberation of the jury? 

Mr. Mi«va. I am not able to say that, sir. 

As a matter of fact, from what I understand of the law, in my own humble 
opinion, that has never really been considered a part of it, in the sense that we 
are now discussing it. I refer particularly to the doctrine in many States, includ- 
ing the State of Kansas, in which a jury’s verdict can be in peached by the sworn 
testimony of a juror, who is required to get up there in court and testify as to 
what he said and what the other jurors said, with a purpose toward impeaching 
the verdict. 

Mr. Sourwine. Would the seventh amendment, sir, be applicable to a jury 
in a Kansas State court? 

Mr. Mixva. It would be applicable to a Federal jury, I think, in Kansas, sitting 
in the State of Kansas (p. 150). 


Mr. Kitch said he regarded the jury system as the basic contact 
the average citizen has with democracy. He referred to the attack 
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on the jury system by the Russian, Vishinsky, read earlier by Mr. 
Sourwine. 

Mr. Kitcn. * * * yesterday you had done a little work on some Russian book 
which reflected on the magistrate system and threw off on the jury system, and 
the inference of your question, I gathered, was that a shift to the magistrate sys- 
tem would be communistic. 

I agree with you 100 percent. * * * the basic thing, the contact that the aver- 
age citizen has with democracy, is the jury system. 

It is only maybe once in 10 years or once in 5 years that he is called to serve, 
but that is the one real contact that he has with democracy. That is the one 


time he is called to actually do something other than pay taxes. 
4 * * * * * + 


In England today, the statistics show the jury system is on the wane. The 
magistrate system has taken over (p. 155). 
* * * * * * * 


Mr. Sourwing. Mr. Kitch, you stated quite clearly and quite convincingly 
your own purpose in all this as being to defend and improve the jury system, 
Are you quite sure that the project as undertaken and carried out by the University 
of Chicago and as financed by the Ford Foundation has exactly the same purpose 
and no others? 

Mr. Kitcu. I am 100 percent convinced of that, and I have seen these boys 
every day work on it. There is no question in the world in my mind about that 
(p. 158). 

Judge Christensen, of Utah, during a discussion period following 
the Estes Park playback of the transcription, expressed concern for 
the reaction upon jurors and juries. 

I am just wondering [he said] what the effect would be upon juries and jurors 
generally in the cause of justice in general, if it became known that jury rooms 
were bugged up (p. 139). 


Judge Hill observed: 
I think it would be very bad (p. 140). 


SHORTSIGHTED PLANNING 


The testimony indicates an element of haste in the arrangements 
for the recording sessions, as if, perhaps, the principals were anx:ous 
to get done with the project as quickly as possible and, perhaps, to 
submerge its result in columns of figures. 

We have the statement of Professor Kalven that “we were the 
approached, rather than the approachers.”’ 

Mr. Kitch was frankly impatient to get something done to offset 
a series of newspaper articles in a Wichita paper which, he said, left 
an impression that the way to win a lawsuit was to outtrick the jury. 
He testified that he urged the project on his old schoolmate, Dean 
Levi, as ‘“‘an opportunity to do some practical research,” in contrast 
to the study of simulated cases on which the jury study group had 
just reported (p. 153). 

The impatience with delay was exhibited by Mr. Kitch in his 
testimony: “I had had considerable trouble in getting them to move.” 

He said: 

Sometime fairly early in the year we got the final plans and worked out the 
details of it and it was at least the middle of May—at least 2 months before we 
ever got anybody at Wichita—and I thought that work should have been done 
within 3 or 4 days. 

Though there was general agreement among the witnesses that the 
purpose of the project was to show the value of the jury system, there 
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were numerous slip-ups that became obvious as the subcommittee 
canvassed the procedures. 

Judge Phillips, himself, in a letter to Chairman Eastland (p. 191), 
remarked that, if he had it to do over, he would refer the proposal to 
the Judicial Council. 

Even the Government’s trial attorney, Robert M. Cowger, whose 
cooperation Mr. Strodtbeck found ‘“‘very helpful’ (p. 118), indicated 
doubt that he would participate again. 


Mr. Sourwine. Do you have a present opinion as to whether it is desirable 
or undesirable to permit the recordings of a jury? 


Mr. Cowcer. My opinion this morning is that it is not desirable (p. 114). 


Mr. Strodtbeck testified that the 5 cases to be recorded were con- 
solidated in 2 groups for trial. One group included 2 cases; the other, 
3. He said he consulted Mr. Cowger regarding the cases in which 
he appeared as counsel for the Government. 


Mr. Srroptseck. I talked to Mr. Cowger about his strategy in the two cases 
which were successively presented in Judge Hill’s court. Both of those cases 
were of the same type. 

Mr. Sourwine. The cases in which he was counsel? 

Mr. Stroprseck. Both were cases in which he was counsel. 

Mr. SourwineE. Did you discuss with him in any way the recording of jury 
deliberations in any other cases? 

Mr. Strroptseck. Definitely not. 

Mr. SourwineE. Were deliberations recorded in any other cases? 

Mr. Stroprseck. Oh, yes. 

Mr. Sourwine. In those other cases in which deliberations were recorded do 
you have any knowledge of permission of the United States attorney or anyone 
in his office having been sought? 

Mr. Srroptseck. No such permission was sought. 

Mr. SourwineE. In other words, the United States attorney’s permission was 
sought only with respect to cases in which the Government was a 7) and the 
United States attorney or someone from his office was of counsel 

Mr. Stroptseck. That is the only instance, to my knowledge, in which this 
permission was sought (p. 118). 


In his letter of August 26, 1954, to Judge Phillips, reporting on 
completion of the jury bugging experiment, Judge Hill said: 

Undoubtedly you also want to know the reaction of the lawyers involved in 
these various cases to this pastes and I can assure you that they were all whole- 
heartedly in favor of it and had a feeling that a great deal could be learned from 


such an experiment from which improvements could be made in our jury system 
(p. 195). 


The testimony before the subcommittee does not seem to measure 
up to that optimistic appraisal. 

Committee Counsel Sourwine told the committee he had talked 
with several attorneys who were counsel in one or another of the 
er cases and that the experience of Mr. Logan Green was 
typical. 


Mr. Sourwing. Mr. Green, were you ever involved in a case in which you 
were asked to consent to the recording, unbeknownst to the jury, of deliberations in 
the jury room? 

Mr. GREEN. Yes, sir; I was. 

Mr. Sourwine. How was that matter first broached to you? 

Mr. GREEN. Well, we were preparing to try a case in Federal court, in Wichita, 
and the court called us in chambers and informed us. 

Mr. Sourwinge. When you say he called ‘‘us in chambers’’—you mean he called 
you and opposing counsel about the matter, both? 

Mr. Green. He called counsel for both parties to the lawsuit; yes, and informed 
us that there was a team of some kind present from the University of Chicago, 
as I recall, who desired to place a recording machine in the jury room during their 
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deliberations in that case, and he asked us if any of us objected to that pro- 
cedure. * * * 

Mr. Sourwine. Did you both say that you did not object? 

Mr. Green. Counsel for both sides said that they had no objection. 

Mr. Sourwine. Did you feel, sir, speaking just for yourself, that you could 
afford to object to a project which the judge told you he had already aapeovers 

Mr. Green. Well, frankly, I didn’t give the matter too much thought right 
at that time. We were preparing to select a jury, and I had a lawsuit to try, and 
I didn’t give it as much thought as I would now. 

Mr. Sourwine. Have you given the matter thought since that occasion, sir? 

Mr. Green. Yes, sir; | have since the publicity has arisen. 

Mr. Sourwine. If a similar proposal should be made to you now, would you 
consent to it? 

Mr. Green. I do not think I would (pp. 104, 105). 


No effort was made to confer with the Department of Justice, or 
with the United States attorney for the district, though the Federal 
trial attorney gave his consent. 

George Templar, now a practicing attorney in Arkansas City, Kans., 
was United States attorney in Kansas from August 1953 to April 25, 
1954. 


Mr. Sourwing. Did anyone ever seek your permission to record the proceed- 
ings or deliberaticns of a jury in any case in which you had official responsibility? 
Mr. Tempcar. I would say they did not (p. 107). 


* * . * - * * 

Mr. Sourwine. Can you tell us what the Department’s view is with regard to 
any eavesdropping on what goes on in the jury room. 

Mr. Temp.ar. It is my recollection that the Department did not favor it 
(p. 108). ' 

Attorney General Herbert Brownell, Jr., was quoted in the press on 
October 7 as saying: 

We in the Justice Department are unequivocally opposed to eavesdropping on 
the deliberations of the jury under any condition, regardless of purpose (p, 2). 

There was some confusion mapas the playback of the recording 
at the judicial conference at Estes Park. 

Judge Phillips said in his letter to the chairman that he did not 
suggest using the recording in his request to Mr. Kitch that he provide 
a Symposium on the jury study, but had in mind a report on the ques- 
tionnaire which had been sent out by the 10th district committee. 
However, he said, when Mr. Kitch proposed use of the transcription 
he approved, with the understanding it would be rendered impersonal, 
and the procedure fully stated. — 

Mr. Kitch, who initiated the jury-bugging project, prevailed on his 
old schoolmate Dean Levi, to consider it, talked Judges Phillips and 
Hill into it, kept at the university people to get it underway and 
arranged the Estes Park show, may have been the cause of some of the 
slip-ups. 

However, a seeming lack of coordination in the project group also 
is evident from the testimony. 

Mr. Sourwine. Now, will you tell us the position of Mr. Kalven with regard 
to this project? 


Mr. Levi. Mr. Kalven is the present head of the project. 
* Bo * * * 

Mr. Sourwine. Who selected him for the post; did you? 

Mr. Levi. I selected him, 

Mr, Sourwine. And you retained supervision of the project? 

Mr. Levi. I have general supervision over the research projects (p. 8). 


* * 
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Dr. Levi also told the subcommittee the original grant was made 
with the stipulation that the work be carried on under his direction 


(p. 14). 

Mr. Kalven said he was on the original committee which was set 
up to plan the project and participated in preparation of the Meltzer 
brochure. He then became engaged in the tax project which is 1 
of the 3 financed by the foundation grant, and did not return to inti- 
mate connection with the jury project until July 1955 (p. 36). 

But, if the Ford Foundation regards Dean Levi as director of the 

roject and he regards his appointee, Mr. Kalven as its active head, 
Mr. Strodtbeck, a sociologist on the Jaw school staff, apparently 
has other ideas. He came to the project sometime after January 
1954. 


Mr. Sourwine. Well, is Mr. Kalven your superior in this project? 

Mr. Srroprreck. In a university, the relations between persons who are 
working on a faculty are not of a sort that ordinarily cari be characterized by supe- 
rior-subordinate relations. 

Mr. Sourwine. Do you mean that in a project like this, there is no boss of the 
project? 

Mr. Srroptreck. That is right. 

Mr. Sourwine. There is no boss of the project? 

Mr. Strroptrreck. That is right. 

Mr. Sourwing. You spent $400,000 and you have another $1 million to spend, 
and there is no boss of the project? 

Mr. Srroptrreck. In the sense that you use the term, there is no boss of the 
project. We make our decisions in a conference with one another. I contribute 
my own technical competence to the discussions, and the responsibility for the 
project is unequivocally placed in the dean of the law school. 

Mr. SourwineE. Well, Dean Levi, at least, has supervisory authority, then? 

Mr. Srroprreck. He certainly does. 

Mr. Sourwine. But you would not call him the boss of the project? 

Mr. Srroprseck. I would not (p. 131). 


There was also the reluctance of the project group to record the 
jury’s deliberations in a criminal trial. 


Senator JENNER. Why is your study only concerned with civil procedure? 
Are you not interested in a scientific study of criminal procedure? 

Mr. KatvEen. We are studying criminal cases, too. 

Senator JENNER. Why did you only bug civil trials; why did you not bug 
some criminal trials? 

Mr. Katven. I will eonfess, sir, because of a generally recognized difference 
between criminal and civil cases; and because of the generally recognized impor- 
tance of the jury on the criminal side we, perhaps, had some additional hesitation 
about that. 

Senator JENNER. Then your scientific study would be lopsided, in any event; 
would it not? You would not know what a jury was thinking on a criminal trial, 
but you would know everything connected with the civil trial—would that not 
be one-sided—this is to be an objective study, was it not; you are supposed to 
bring in all juries, both criminal and civil. 

Mr. Katven. That is right, sir. And we had not decided definitely the question 
raised about whether it would be appropriate to do it in a criminal case. Personally, 
I would think so. 

Senator JENNER. You thought it appropriate to do it in the civil case? 

Mr. Katven,. I would think so; in the criminal case, under the same circum- 
stances. 

Senator JENNER. Under the same circumstances? 

Mr, Ka.ven. Yes sir. 

Senator JENNER. Do you plan to go on with that in criminal procedures? 

Mr. Katven. We have had no immediate plans for some time now to go 
ahead (p. 59). 
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PLANS FOR THE FUTURE 


Plans for future bugging of jury rooms will go ahead, Professor 
Kalven said, if— 


a court deems it appropriate, and if we deem it worthwhile (p. 61). 


The number of recordings contemplated ranges from 5 or 10, as 
suggested by Mr. Kalven, to at least 100, a figure tentatively men- 
tioned by Mr. Kitch, who originally had contemplated 500 cases, or 
10 in each judicial district (p. 176). 

There are no immediate plans, Mr. Kalven and Mr. Strodtheck 
agreed. ‘It depends,” Mr. Kalven said, “‘on the state of our own data 
and the need for this” (p. 61). Mr. Strodtbeck said that no thought 
could be given to future recordings— 


until we have thoroughly analyzed and digested the present cases—and this, I 
am sure, will stretch over a period of study of more than a year (p. 129). 


Mr. Kitch claimed support of the bar of the 10th circuit for further 
recordings. 


Mr. Kitcu. * * * I am not receding from the desire of the bar, and I may say 
it is now the 10th circuit. I think I can speak for the great majority of the trial 
lawyers in the 10th circuit that we want this carried on. 

ow, as to any specific number, we do not profess to be experts in research, 
but we want it done in a sufficient number of cases that it can be said to be a fair 
sampling of what the jury system eee: can accomplish. 


r. SouRWINE. How many cases would that take? 
Mr. Kitcu. In my opinion, it would take a minimum of 100 cases (p. 154). 


In a letter to Judge Phillips, dated November 23, 1953, Mr. Kitch 
had said: 


It is the hope of the research committee that a minimum of 500 transcriptions 
can be assembled over the next 3-year period. (p. 177). 


But Mr. Kalven wasn’t so sure: 


Mr. Sourwine. Were these five recordings in the Federal court in Wichita 
the -_ recordings of jury proceedings which were planned as a part of your 
project 

Mr. Katven. Yes, sir. This is the ambiguity about whether it is 5 or 6 Mr. Levi 
mentioned this morning. 

Mr. Sourwine. You had no plan at any time to record a larger number? 

Mr. Katven. Well, there is this original correspondence, sir, from which Mr. 
Kitech—perbaps Mr. Kitch can talk to that point later—in which he proposed the 
matter to Judge Phillips; he mentioned a larger number of cases, but it was a much 
larger number, I think, sir, than anyone on our side had committed themselves 
of doing; and it was at that time, with the understanding that the juries would be 
told about it, and Judge Phillips had no objection to that (p. 44). 


He said later: 


At no time, when that condition was removed, was it ever contemplated to 
do more than a handful of cases (p. 59). 


He was questioned later on that statement: 


Mr. SourwineE. You stated that no consideration was given to doing it any- 
where else after this condition was withdrawn? 

Mr. Katven. No, sir. I said only that after we had done the Wichita cases; 
in fact, I cannot talk merely for this entire period, but for the period of the 
project I am most familiar with, there has been no immediate plans to do this 

ain. 
ae Sourwine. It seems to me you are hedging a very positive statement that 
you made a moment ago. I want the record to speak clearly. 

Mr. Kauwven. I do, too, sir. 

Mr. Sourwine. Let us go back again. 
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Did you not testify, and reiterate your testimony when I asked you about it, 
that, after the condition expecting notification of jurors had been withdrawn, 
there was no further consideration of bugging any but a mere handful of juries? 

Mr. Katven. But a mere handful; that is correct. 

Mr. Sourwine. And you stated that the condition had been withdrawn before 
there was any bugging of juries in Wichita or anywhere else? 

Mr. Katven. That is correct, sir. 

Mr. Sourwine. Does not that necessarily mean that after the Wichita cases 
there was no consideration of bugging any other juries anywhere else? 

Mr. Katven. No, sir. We might still have considered doing a few more cases, 
it seems to me. 

Mr. SourwineE. In other words, you did not have a handful? 

Mr. Katven. Did not have what? 

Mr. Sourwine. You did not have a handful? 

Mr. KatveEn. Possibly; there are five fingers on each hand. 

Mr. Sourwtne. That is correct. That is the difficulty of using a term that 
has not been defined. What do you mean by a handful—5 or 10? 

Mr. Katven. What I mean, sir, is the number in that vicinity. 

Mr. Sourwine. Then you are saying now that there might have been con- 
sideration given to eavesdropping on some more juries somewhere else? 

Mr. Katven. That is right, sir (pp. 60, 61). 


Senator Jenner pressed for more detail: 


Senator JENNER. Do you plan to go on with that in criminal procedures? 

Mr. Katven. We have had no immediate plans for some time now to go ahead. 
We are digesting the material that we have. I would not say that we are fore- 
closing the possibility of doing additional work like this, if the opportunity, with 
the consent of the court, with appropriate safeguards, arises. 

Senator JENNER. In other words, then, everybody is on notice in this country, 
that, sometime in the future, a criminal jury may be bugged for the scientific 
study of the research fund granted to the University of Chicago; am I to 
understand that? 

Mr. Katven. Sir, again they are on notice that a court deems it appropriate, 
and if we deem it worthwhile, from the point of view—from our research at that 
time, that that possibility is considered (pp. 59, 60). 


Mr. Strodtbeck thought it was too soon to make a commitment on 
the future program. 


You can appreciate [he said] that, given the interviews with 12 jurors, the tex} 
of the deliberation, given a digest of the trial, you have there, by the time this is 
synthesized and written out, more than enough for a regular-sized volume, and 
it is impossible to digest and assimilate more than a very, very small number of 
such sets of empirical materials. * * * 

This is a pilot operation. Until we know exactly what we have learned from 
this pilot operation, as well as how much it has cost us, we cannot make a me 2 
decision as to whether or not any subsequent operation of this sort will be under- 
taken (p. 129). 


Mr. Kitch was still optimistic. He had testified that it was common 
knowledge among the trial lawyers of Wichita that the recordings 
had been made. 


Mr. Sourwine. Did they know the project had been ended? 
Mr. Kircu. Had been ended? 
Mr. Sourwine. Yes; that there would be no more recordings? 
Mr. Kitcu. No, because we still hope there will be (p. 154). 
* . * > - * * 


Mr. Sourwine. You spoke this ‘morning on the question of a sample, that 
you believed that a sample of 5 or 6, as a sample, was inadequate. 

Mr. Kircu. Was what? 

Mr. Sourwitne. Was inadequate. 

Mr. Kircu. That is correct. 

Mr. Sourwine. And you said a minimum sample would be 100; is that right? 

Mr. Krrcn. That would be my opinion of what I 

Mr. Sourwine. Do you have any idea how many jury trials there are in this 
country in the course of a year? 
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Mr. Krrcu. No, I don’t have the total number. 

Mr. Sourwine. Do you think 100 would be, percentagewise, a fair sample of 
all the juries? 

Mr. Krreu. I would think that 100 would begin to be indicative. I would want 
to reserve my conclusions until after I saw what the particular study was, before 
I would be satisfied as to whether it was——— 

Mr. Sourwine. You would say less than 100 would not be valuable? 

Mr. Krrcu. It is hard to try to draw a specific line. On some things less than 
100 would—if I saw statistics that showed that, let us say, there were 20 jury cases, 
and maybe 18 of them would be damage suits, and in al! 18 cases they applied the 
rule of comparative negligence instead of the rule of contributory negligence, I 
would say that is indicative of a fair conclusion (p. 169). 


* * a * * » * 


Mr. Sourwine. But the fact is, you did have in contemplation 500 or more cases 
in which jury proceedings would be recorded? 

Mr. Krreu. I have explained at the outset I thought 500 would be necessary. 

Mr. Sourwine. And you have not changed your mind about that? 

Mr. Kircu. I told you this morning that I compromised—in my mind—I agree 
(1s) be enough, but I still, myself, preferred 500, if I could get money for it 
(p. . 


THE PERSONNEL 


Dean Levi is a graduate of the University of Chicago, with the 
degree of J. S. D. from Yale Law School. He was admitted to the 
Illinois bar in 1936 and has been a member of the law school faculty 
since that time, except for the years 1940 to 1945. That time he 
spent in the Anti-Trust Division of the Department of Justice, where 
he became first assistant. He returned to the university after this 
experience and became dean of the law school in 1950, under an ap- 
pointment from the then president, Robert Hutchins. He was, at 
one time, counsel to the Celler anti-monopoly subcommittee in the 
House (p. 4). 

He was a member of the Lawyers’ Guild from 1936 until sometime 
in the early 1940’s. He said he dropped out because his interest had 
been in the Chicago Guild which was concerned with “the problems of 
low cost for legal aid,”’ and he preferred to have nothing to do with the 
guild after charges began to be circulated about the organization 
(p. 23). 

Pie said he recommended Norman Bursler, present law librarian, to 
the university but did not know him to be or to have been a member 
of the Communist Party (p. 24). 

He acknowledged that he signed a letter which appeared in the 
Chicago Daily News of September 7, 1948, assailing the House Un- 
American Activities Committee as a spy hunt. One of the other 
signers was I. E. Ferguson. Dr. Levi said he knew an I. E. Ferguson, 
“a very distinguished member of the Chicago bar,” but he could not 
identify him as the same I. E. Ferguson who was the subject of a 
picture in a report of a New York legislative committee on revolu- 
tionary radicalism, and who was there identified as a leader of the 
Communist Party of America who was tried and convicted of criminal 
‘anarchy. Dr. Levi named several other signers whom he said he 
knew (pp. 25, 26). 

He contributed money to the American Civil Liberties Union 
(p. 29). 

He knew Malcolm Sharp, a member of the Chicago University Law 
School faculty, and knew that he once was president of the National 
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Lawyers Guild but said he did not know that the guild had been 
cited by the Attorney General at that time (p. 29). 

He knew Ira Kipnis as a student but said did not know Kipnis 
as student leader of the Communist Party (p. 30). , 

He was chairman of a faculty section of a committee to review the 
cases of several members who invoked the fifth amendment in refusing 
to answer questions before the Internal Security Subcommittee but 
said “it seems to me” no official recommendations were made (p. 30). 

Prof. Harry Kalven practiced law in Chicago for 3 years before 
the war. He has been a member of the university faculty since 1945 
while Mr. Hutchins was chancellor, and became a full professor about 
1952 or 1953 (p. 36). He is director of the jury project and co- 
director of another of the foundation-sponsored projects, relating to 
Federal income taxation. He said that he had made an extensive 
study of the Rosenberg trial and of the Oppenheimer hearings and 
that he was not satisfied with the end result in either case. 

He told the committee: 

I have had an interest in the Rosenberg case from about the time the Court of 
Appeals for the Second Circuit denied the appeal. I have read the record myself. 
I think I have formed an independent opinion about it. Occasionally, I have 
talked at meetings about it. I have had that kind of an interest in it, sir, and 
T still have it, as I have never quite been able to make up my mind about the case. 
I find it puzzling. 

I by no means have a firm conviction of innocence or anything like that on the 
part of the Rosenbergs. On the other hand, as I say, the case puzzles me some- 
what, leaves me a little uneasy, and that is it (p. 49). 

He provided the committee with a copy of a personal letter to Presi- 
dent Truman, asking that the Rosenberg death sentence ‘‘be carefully 
reviewed” (p. 47). He also acknowledged signing, with other mem- 
bers of the University faculty, an open letter to the President asking 
clemency for the Rosenbergs which was publicized in the Daily 
Worker (p. 50). 

Mr. Kalven also gave the subcommittee a copy of a laudatory 
speech his wife read for him at a dinner honoring Dr. Harold C. Urey, 
whom he described as a “close personal friend.”” The speech com- 
mended Dr. Urey for his “protest against injustice,” in connection 
with the Rosenberg trial (p. 57). 

He said he also made two or three speeches on the case and de- 
clared his object was— 
in part, at least, to make sure that the case was presented as accurately. on the 
legal side as possible (p. 53). 

Mr. Kalven discussed the Oppenheimer case for the Bulletin of 
the Atomic Scientists in a long article which he described as “prima- 
rily a critical comment on the Commission’s decision and supporting 
opinion.” 

Mr. Sourwine. Did you in that article there say that ‘‘the decision of the Com- 
mission is, in the end then, explainable only as a most serious error of judgment 
in applying standards, or as the implicit use of general security standards so 
stringent and puritanical as to give cause for genuine alarm’’? 

Mr. Katven. I did, sir. That was my opinion at the time. It is my opinion 
now. 

Mr. Sourwine. Did you conclude your article by saying, “It is the security 


system and not Dr. Oppenheimer that, in the end, has lost its case’’? 
Mr. Katven. Again, sir, I would answer the same way (p. 86). 
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Mr. Mikva testified that he was a member of the Lawyers’ Guild 
for 1 year, while a student at the University of Chicago. 

Senator Jenner. When did you join? 

Mr. Mrxva. I believe it was in the year 1950 or 1951. 

Senator Jenner. What? 

Mr. Mix«va. 1950 or 1951. I was a member of the student chapter for | year. 

Senator Jenner. Are you still a member? 

Mr. Mixva. No, sir. 

Senator Jenner. When did you leave the organization? 

Mr. Mrxva. When I left law school. 

Senator Jenner. All right. 

Mr. Sourwinge. Do you know, sir, when it was that the Lawyers’ Guild was 
cited by the Attorney General as a subversive organization? 

Mr. Mrxva. No; I do not, sir. 

Mr. Sourwine. You did not leave because you learned of that citation? 

Mr. Mixva. I left because my only interest was in the student chapter (p. 149) 


CONCLUSIONS 


The subcommittee concludes that: 

Members of the faculty of the University of Chicago placed hidden 
microphones in the jury room of the United States district court at 
Wichita, Kans., and recorded the secret deliberations of juries in 5 
or 6 cases involving the Federal Government. 

The cost of this experiment and of concomitant studies was defrayed 
by grants totaling $1,400,000 from the Ford Foundation. 

The stated purpose was to determine how juries react to evidence 
and to the court’s instructions. 

The trial judge and the chief judge of the circuit consented and 
cooperated. 

Trial attorneys involved raised no objections. 

The approval of the Attorney General was not sought nor was his 
office informed in advance. 

The jurors did not consent and, in fact, were not informed. 

Numerous trial lawyers in Wichita were informed respecting the 
project, both before and after the fact; it was discussed at a meeting 
of the American Bar Association in Chicago, and parts of the recording 
were played to judges and lawyers at the 10th District Judicial 
Conference last July. 

The original tape recording of these deliberations, together with 
copies and transcripts thereof, were in existence and had been heard 
and examined at the time of these hearings, several months after the 
recordings took place. 

Knowledge by any group of jurors that the sanctity of their delib- 
erations may be invaded in this or any other manner cannot fail to 
affect adversely the free and full discussions necessary to the formation 
of a proper verdict. 

The Ford Foundation, in connection with its financing of this 
project, exercised no supervision, required no report, and made no 
scrutiny of personnel. 

In making a second grant, with knowledge of what had been done, 
the Ford Foundation tacitly approved the jury bugging operations. 

There was no scrutiny by the presiding judge or court officials, of 
personnel involved or of security procedures to be employed in 
connection with the project. 
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RECOMMENDATIONS 


The subcommittee recommends: 

That the transcript of these hearings be submitted to the Attorney 
General of the United States for his examination and determination 
as to whether any violation of the law occurred during the operation 
of this project by the University of Chicago. 

That a copy of the transcript be submitted to the Internal Revenue 
Service of the Treasury Department to determine if use of funds for 
an interference with jury functions is compatible with the conditions 
under which an organization such as the Ford Foundation receives ex- 
emption from taxes. 

That legislation be enacted speedily to prevent future violations of 
the sanctity of the Federal jury rooms. 

That the Finance Committee of the Senate examine the testimony 
with a view to determining whether restrictions should be placed upon 
the manner in which grants by tax-exempt organizations may be used. 

That all recording tapes, including copies, and all transcriptions, 
records, and notes which evolved from the recording of jury delibera- 
tions by representatives of the University of Chicago be destroyed by 
voluntary action of such representatives, 
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